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ABATEMENT. 

1. The rule respecting abatement is this: —If the person charged has received no 
benefit to himself at the expense of the sufferer, the cause of action does not 
survive. But where, by means of the offence, property is acquired which 
benefits the testator, there an action for the value of the property survives 
against the executor. United States y. Daniel, 11. 

2. As to the form of action, none will lie, at common law, against an executor, 
where the general issue plea is “not guilty.” Lbid. 

ADMINISTRATORS. 
See Execurors AND ADMINISTRATORS. 
ATTORNEY. 

Where a citizen of Virgitiia sued, in the Circuit Court of Louisiana, two persons 
jointly, one of whom was a citizen of Louisiana and the other of Missouri, 
and an attorney appeared for both defendants, the citizen of Missouri is at 
liberty to show that the appearance for him was unauthorized. If he shows 
this, he is not bound by the proceedings of the court, whose judgment, as to 
him, is a nullity. Shelton v. Tiffin, 164. : 

BANKRUPTCY. 

1. A decree of the Circuit Court, setting aside a deed made by a bankrupt before 
his bankruptcy; directing the trustees under the deed to deliver over to the 
assignee in bankruptey all the property remaining undisposed of in their 
hands, but without deciding how far the trustees might be liable to the as- 
signee for the proceeds of sales .previously made and paid away to the credi- 
tors: directing an account to be taken of these last-mentioned sums in order 
to a final decree, —is not such a final decree as can be appealed from to this 
court. Pulliam v. Christian, 209. 

2. The District Court of the United States, sitting in bankruptey, had power to 
decree a sale of the mortgaged property of a bankrupt; and if there are more 
mortgages than one, and the proceeds of sale are insufficient to discharge the 
eldest mortgage, the purchaser will hold the property free and clear of all 
encumbrances arising from the junior mortgage. louston vy. City Bank of 
New Orleans, 486. 

CHANCERY. 

1. Where a husband and wife, in order to carry out an ante-nuptial agreement, 
conveyed personal property to a trustee, with directions to hold a part of it 
for the sole and separate use of the wife. with a power to the wife to alien or 
devise it, such part goes, if she dies intestate, to her next of kin, free of all 
claim on the part of the husband. Jarshall vy. Beal, 70. 

2. But where a legacy was left to a trustee for the benetit of the wife, and the 
trustee was directed “to let the wife have some part or parcel of the money, 
oceasionally, as she may stand in need, to be paid out to her at the discretion 
of the trustee,” this fund goes to the husband at the wife’s death, by the laws 
of Maryland. /bid. 

Where a bill in equity sought to enjoin a judgment, and charged that the com- 
plainant had a good defence which he did not know of at the time when 
judgment at law was rendered against him, and charged also that he was en- 
titled to pay the debt in the depreciated notes of a particular bank, of which 
advantage it was attempted to deprive him by fraud and collusion, and this 
bill was demurred to, it was error in the court below to sustain the demurrer. 
Davis v. Tih ston. 114. 

. Although a new member cannot be admitted into a partnership without the 
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CHANCERY ( Continued). 


consent of all parties, yet a person who has obtained a share in the concern 
can, after the partnership has expired, maintain a suit in chancery for his 
share of the profits. Mathewson vy. Clarke, 122. 

Where there was a sale of wild lands in Florida, oceupied by Indians, and the 
purchasers gave a mortgage to secure the payment of some outstanding in- 
stalments of the purchase-money, the fact that the purchasers had not com- 
plete possession of the lands is not a sufficient objection to their being chary- 
ed with interest from the time when the money was due. Curtis v. Jnnerarity, 
146. 


5. They had paid a large part of the purchase-money before the execution of the 


mortgage, without raising this objection, and the parties to the contract of 
sale knew that the Indians had possession of the lands as hunting-grounds. 


lhid. 


. The purchasers in a former suit averred that they had peaceable possession, 


and the vendors cannot be held responsible for a subsequent disturbance. 
Mhid. 

The doctrine of the civil law, viz. “that the vendee is not liable for interest 
where he received no protits from the thing purchased,” applies only to exee- 
utory contracts where the price is contracted to be paid at some future day, 
and the contract is silent as to interest. Jbid. 


. Nor is it an objection to the allowance of interest, that the purchaser was put 


to much trouble and expense to obtain a recognition of his title. bid. 

The claim to be released from interest, upon the ground that there was no per- 
son legally authorized to receive it, is not supported by the facts in this case. 
hid. 

Where the vendor gave a power of attorney to an agent to‘receive a payment 
from the purchasers on account, and the agent gave a receipt in full for cer- 
tain balances by way of adjustment and compromise, and the vendor disap- 
proved of the acts of the agent, the payment is not good, even on account, 
against the vendor. Jhid. 


» The purchasers, by making a payment in this way, upon certain terms which 


were not within the power of attorney, constituted the agent their agent. 
For two years afterwards, they insisted upon the binding force of the acts of 
the agent to the extent to which he had given releases, and only claimed the 
payment to be on account when the agent became insolvent. It was then too 
late. bid. 

Where fraud is alleged in a bill, and relief is prayed against a judgment and a 
judicial sale of property, a demurrer to the bill, that relief can be had at law, 
is not sustainable. Shelton v. Tiffin, 164. ; 

Where a worthless promissory note is imposed upon the vendor as part of the 
cash payment, it would seem that, if any fraud has been practised upon the 
vendor by the vendee, the amount of the note still remains an equitable lien 
upon the land. Thid. 


. The Civil Code of Louisiana (article 2412) enacts, that “the wife, whether 


separated in property by contract or by judgment, or not separated, cannot 
bind herself for ber husband, nor‘conjointly with him, for debts contracted by 
him before or during the marriage.” Bein v. Heath, 228. : 

Where a wife mortgaged her property to raise money, and the question did not 
turn upon her doing so as the surety of her husband, it was not necessary for 
the lender to prove that the proceeds of the loan inured to her separate use. 
lhid. 


. The fact of the application of the money may be proved to show the character 


of the transaction, with a view of establishing collusion or fraud. /bid. 
The decisions of the State courts of Louisiana upon this subject examined. 
Thid. 


. Where a wife mortgaged her property, and then sought relief in chancery, upon 


the ground that the contract was void in consequence of her disability to con- 
tract. and it was shown that the lender acted in good faith; proceeded cau- 
tiously under legal advice, under assurances that the loan was for the exelu- 
sive use of the wife, to whom the money was actually paid; the interest upon 
the loan paid for several years; the mortgaged property insured by her, and 
the policy assigned to the mortgagee ;—a bill to relieve her from the contract 
cannot receive the sanction of a court of equity. /bid. ; 
But it is no objection to such a bill, as a rule of pleading, that the husband is 
made a party to it with the wife. He acts only as her prochein ami. Lid. 
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CHANCERY (Continued). 

21. A decree of the court below, that certain deeds should be set aside as fraudulent 
and void; that certain lands and slaves should be delivered up to the com- 
plainant; that one of the defendants should pay a certain sum of money to 
the complainant; that the complainant should have execution for these several 
matters; that the master should take an account of the profits of the lands 
and slaves, and also an account of certain money and notes, and then said 
decree concluding as follows, viz. “and so much of the said bill as contains or 
relates to matters hereby referred to the master for a report is retained for 
further decree in the premises, and so much of the said bill as is not now, nor 
has been heretofore, adjudged and decreed upon, and which is not above re- 
tained for the purposes aforesaid, be dismissed without prejudice, aud that the 
said defendants do pay the costs,"-— was a final decree within the meaning of 
the acts of Congress, and an appeal from it will lie to this court. Forgay v. 
Conrad, 201. 

22. But a decree that money shall be paid into court, or that property shall be de- 
livered to a receiver, or that property eld in trust shall be delivered to a new 
trustee appointed by the court. is interlocutory only, and intended to preserve 
the subject-matter in dispute from waste or dilapidation, and to keep it within 
the control of the court witil the rights of the parties concerned can be finally 
adjudicated. From such a degree no appeal lies. hid. 

! 23. The attention of the Circuit Courts is called to the propriety of merely an- 

] nouncing their opinion in an interlocutory order, and withholding a decree 

setting aside titles and conveyances until the case is ready for a final decree. 
Thid. , 
24. The difference between the English and American practice upon this subject 
explained.  Jhid. 

25. Where the defendants claimed separate pieces of property, conveyed at different 
times by separate conveyances, and the decree against them was several, it 
Was not necessary for all to join in an appeal. hid. 

26. Where a mortgage was given by a postmaster to secure the post-office depart- 
ment, and the Circuit Court was asked to instruct the jury, that, according to 
the true interpretation of the mortgage, there was contained therein no stip- 
ulation or agreement to extend the time, or preclude the government from 
suing the principal and sureties upon the postmaster’s bond, and the court re- 
fused, upon the ground that the jury were the proper judges of the fact whether 
time was given, on a perusal of the mortgage; this was error in the court. 
It is the duty of the court to construe all written instruments given in eyi- 
dence, as a question of law. United States v. Hodge, 279. 

27. Payment under this mortgage could not be enforced until after the lapse of six 
months from its date. But its acceptance by the government did not release 
the sureties upon the bond, because, in order to discharge the surety by giving 
time, the time which is given must operate upon the instrument which the 
surety has signed. The mortgage here was only a collateral security, which 
was beneficial to the surety. Lhid. 

28. Where the holder of a preémption right to lots in the town of Dubuque sold 
them to another person, the facts, that the vendor had received certiticates of 
his right, although the land-otlicers were not satistied with their sufficiency, 
and that the vendor acted as the undisputed owner, were sufficient to nega- 
tive the charge of fraud in his representing his title to be good. Bush v 
Marshall, 284. 

29. The relinquishment, by the vendor, of his title to the United States, with a 
view to a public sale and completion of his title, was not fraudulent towards 
the vendee, if it was the purpose of the vendor to enable himscif to convey a 
perfect title to his vendee. hid 

30. If, at the public sale, the vendee himself became the purchaser, he became a 
trustee for his original vendor: and if. at the public sale, the original vendor 
became tht purchaser, the title inured to the benefit of his vendee. /hid. 

31. A court of equity can decide the question whether or not a party is the heir of 
a deceased person. It is not necessary to send the issue of fact to be tried by 
a court of law. Patterson v. Gaines, 550. 

Where the complainant in a bill offers to receive an answer without oath, and 
the defendant accordingly filed the answer without oath, denying the allega- 
tions of the bill, the complainant is not put to the necessity, according to the 
general rule, of contradicting the answer by the evidence of two witnesses or 

‘ of one witness with corroborating circumstances. The answer, being with- 

out oath, is not evidence, and the usual rule does not apply. /bid. 
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CHANCERY ( Continued). 


In this case, however, even if the answer had been undex oath and had denied 
the allegations of the bill, yet there is sufficient matter in the evidence of ong 
witness, sustained by corroborating circumstances, to support the bill. /hid. 


COMMERCIAL LAW. 
1. Under the statutes of Mississippi, a protest of promissory notes, and statement 


of notices given to the parties, being certified under the notarial seal and ver- 
ified by the affidavit of the notary, may be read in evidence. It is a neces- 
sary to introduce the not. uy, personally, to testify. Sims v. Hundley, 


. Where a bill of exchange is presented for acceptance or payment, which is 


refused, it is sufficient if the officer who presents it makes a note at the time 
of the facts which oceurred on presenting the bill. The formal protest may 
be drawn up afterwards, at the convenience of the notary. Bailey y. Do- 
Zier, 23. 


. Under the laws of Mississippi, a protest is not essential to enable the indorsee 


of an inland bill of exchange to recover the amount of it. The statute of 
Mississippi is similar to the English statutes of 9th and 10th of William IIL, 
and 3d and 4th of Anne, and must receive the same construction with them. 
Tid. 


. Before those statutes, the indorsee of an inland bill had a right to recover the 


amount of it from the drawer. This right was not taken away by them ; but 
they gave an additional right to interest and damages. ‘The common law 
right remains. bid. 


. Although a new member cannot be admitted into a partnership without the 


consent of all parties, yet a person who has obtained a share in the concern 
can, after the partnership has expired, maintain a suit in chancery for his 
share of the protits. Mathewson vy. Clarke, 122. 

The language of the complainant in his bill, “that he became interested in a 
ship and cargo at and from Gibraltar,’ is decisive of the question of time 
when his interest commenced, and shows that he had no interest until she 
arrived at Gibraltar. bid. 


- Where a master and supereargo was to receive a certain sum per month as 


wages, and a commission of five per cent. and also one tenth of all the profits, 
and it was agreed that these were to be in full of all services and privileges, 
the master and supereargo had no right to traffic upon his own account, for 
his own benefit. Zbid. 


. If the master and supercargo, after the loss of his first vessel, charters another 


and uses the capital of his partners in prosecuting his trade, informing his 
owners thereof and expressing his willingness to continue the business upon 
the same terms as before, to which they did not object, such continuance of 
the business must be governed by the same rules which regulated the trans- 
actions in the first ship.  /bid. 


. Where a promissory note was payable to the order of several persons, the name 


of one of whom was inserted by mistake, or inadvertently left on when the 
note was indorsed and delivered by the real payees, one of whom was also the 
maker of the note, the indorsee had a right to recover upon the note, although 
the names of all the payees were not upon the indorsement, and had a right. 
also, to prove the facts by evidencé. Pease v. Diright, 190. 

Referring to the case of the Bank of the Metropolis against the New England 
Bank, reported in 1 Howard, 234, the following instructions to the jury upon 
the second trial would have carried out the opinion of this court, viz. : — 

Ist. If, upon the whole evidence before them, the jury should find that the Bank 
of the Metropolis, at the time of the mutual dealings between them, had no- 
tice that the Commonwealth Bank had no interest in the bills or notes in 
question, and that it transmitted them for collection merely as agent. then the 
Bank of the Metropolis was not entitled to retain against the New England 
Bank for the general balance of the account with the Commonwealth Bank. 

2d. And if the Bank of the Metropolis had not notice that the Commonwealth 
Bank was merely an agent, but regarded and treated it as the owner of the 
paper transmitted, yet the Bank of the Me ‘tropolis is not entitled against the 
real owners, unless credit was given to the Commonwealth Bank, or balances 
suffered to remain in its hands, to be met by the negotiable paper transmitted, 
or expected to be transmitted, in the usual course of the dealings between the 
two banks. 

3d. But if the jury found, that, in the dealings mentioned in the testimony, the 

Bank of the Metropolis regarded and treated the Commonwealth Bank as the 


a 











ge 





SR NTN 





co 


») 


<r 


INDEX. 613 


MMERCIAL LAW ( Continued). 
owner of the negotiable paper which it transmitted for collection, and had no 
notice to the contrary, and, upon the credit of such remittances, made or an- 
ticipated in the usual course of dealing between them, balances were, from 
time to time, suffered to remain in the hands of the Commonwealth Bank, to 
be met by the proceeds of such negotiable paper, then the Bank of the Me- 
tropolis is entitled to retain against the New England Bank for the balance of 
account due from the Commonwealth Bank. Bank of Metropolis v. New 
England Bank, 212. 

. Where the holder of a protested note and the party entitled to notice reside in 
the same city or town, notice should be given to the party entitled to it, either 
verbally or in writing, or a written notice must be left at his dwelling-house 
or place of business. Bowling v. Harrison, 248. 

. The term “holder” includes the bank at which the note is payable, and the 
notary who may hold the note as the agent of the owner for the purpose oi 
making demand and protest. hid. 

. A memorandum upon the note, that the “third indorser, J. P. Harrison, lives 
at Vicksburg.” was not sufficient to go to the jury as evidence of an agree- 
ment upon his part to receive notice through the post-oftice. bid. 

Where a promissory note, payable to a firm, was signed by one of the parmers 
in the firm together with two other persons, and suit was brought upon it 
against these two other persons in the name of the payee partner, upon the 
cround, that the note was intended for his individual benetit, and that the 
insertion of the name of the firm as payees was an error, it was clearly his 
duty to prove such error upon the trial. WeMichken vy. Webb, 292. 

If these two other persons were merely sureties (a fact for the jury), proof of 
such error would not make them liable beyond the terms of their contract, 
unless they were privy to and agreed to the same. Neither a court of law nor 
equity will lend its aid to affect sureties beyond the plain and necessary im- 
port of their undertaking. This is the doctrine of this court, of the State 
courts. and of England.  Lbid. 

The payee partner having brought into the evidence the terms upon which the 
partnership was dissolved, by which it appeared to be his duty. to collect the 
assets, pay the debts, and settle the concerns of the parmership, it was compe- 
tent for the jury to judge whether the note was given provisionally and de- 
siened to abide the settlement of the affairs of the firm, and if so, then it 
became necessary for the payee partner to prove the fulfilment of these duties 
before any right of action upon the note accrued to him, — Lbid. 

The note being drawn by one of the partners payable to his own firm, this 
drawer partner was entitled to one half of it,and the obligation of the sureties 
was diminished pro tanto. Lbid. 


‘ONSTITUTIONAL LAW. 
f 


The decisions of this court in Groves +. Slaughter, 15 Peters, 449, and Rowan 
« Runnels, 5 Howard, 134, again affirmed. Sts v. Hundley, 1. 

Under the jeint resolutions of Congress, providing for the annexation of Texas 
to the United States, the officers of the navy of Texas did not pass into the 
naval service of the United States. The transfer of the navy of Texas related 
exclusively to the ships of war and their armaments. Brashear y Mason, 92 

A mandamus against the Secretary of the Navy will not lie at the instance ot 
an officer to enforce the payment of his pay. /hid. 


. Where a bank was chartered with power to “have, possess, receive, retain, and 


enjoy to themselves and their successors, lands, rents, tenements, heredita- 
ments, goods, chattels, and effects of what kind socever, nature, and quality 
and the same to grant, demise, alien, or dispose of for the good of the bank.” 
and also “to receive money on deposit and pay away the same free of ex- 
pense, discount bills of exchange and notes, and to make loans,” &e.. and, in 
the course of business under this charter, the bank discounted and held prom- 
issory notes, and then the legislature of the State passed a law declaring that 
“it shall not be lawful for any bank in the State to transfer, by indorsement 
or otherwise, any note, bill receivable, or other evidence of debt: and if it shall 
appear in evidence, upon the trial of any action upen any such note, bill re 
ceivable, or other evidence of debt, that the same was transferred, the same 
shall abate upon the plea of the defendant,” -——this statute conflicts with the 
Constitution of the United States, and is void. Planters’? Bank: v. Sharp, 301. 
. A decree of the Cireuit Court of Rhode Tsiand affirmed, which was a judgment 
upon a libel in personam against a steamboat company for the loss of spe: 
VOL. VI. 52 








614 INDEX. 


CONSTITUTIONAL LAW (Continued). 
carried in their boat by one of the persons called “express carricrs,” and lost 
by fire in Long Island Sound. iNew Jersey Steam Navigation Company vy. 
Merchants’ Bank, 344. , 

6. A bridge. held by an incorporated company, under a charter from a State. may 
be condemned and taken as part of a public road, under the laws of that 
State. West River Bridge Company v. Die et al., 507. 

. This charter was a contract between the State and the company, but, like all 
private rights, it is subject to the right of eminent domain in the State. Jbid. 

. The Constitution of the United States cannot be so construed as to take away 
this right from the States.  /bid. ; 

9. Nor does the exercise of the right of eminent domain interfere with the invio- 
lability of contracts. All property is held by tenure from the State, and all 
contracts are made subject to the right of eminent domain. The contract is, 
therefore, not violated by the exercise of the right. /bid. 

10. The Constitution of the United States intended to prohibit all such laws im- 
pairing the obligation of contracts as interpolate some new term or condition. 
foreign to the original agreement. /bid. 

11. Property held by an incorporated company stands upon the same footing with 
that held by an individual, and a franchise cannot be distinguished from other 
property. Thid. 

EVIDENCE. 

1. Under a plea of non assumpsit, testimony cannot be received relating to the 
residence of a party and bearing upon the jurisdiction of the court. Sims v. 
Hundley. a. 

2. For the rules of evidence respecting marriage, see MARRIAGE. 

EXECUTORS AND ADMINISTRATORS. 

1. The rule respecting abatement is this. If the person charged has received no 
benctit to himself at the expense of the sufferer, the cause of action does not 
survive. But where, by means of the offence, property is acquired which 
benctits the testator, there an action for the property survives against the ex- 
ecutor. United States v. Danie, 11. 

2. As to the form of action, none will lie at common law against an executor, 
where the general issuc plea is “not guilty.” /bid. 

3. An action of debt will not lie against an administrator, in one-of these United 
States, on a judgment obtained against a different administrator of the same, 
intestate, appointed under the authority of another State. Stacy v. Thrasher, 44. 

4. The doctrine of privity examined. J/d. 

JURISDICTION. 

1. Under a plea of non assumpsit, testimony cannot be received relating to the 
residence of a party and bearing upon the jurisdiction of the court. Sims v. 
Hundley, 1. 

2. Ifa plea to the jurisdiction and a plea of non assumpsit be put in, and the issue 
be made up on the latter plea only, no notice being taken of the former, and 
upon this state of the pleadings the cause goes on to trial, the plea to the 
jurisdiction is considered as waived. Dailey v. Dozier, 23. 

3. Although the declaration began with an averrm ot that the drawer and indor- 
ser were citizens of the same State (which, ourse, would oust the jurisdic- 
tion of the Circuit Court), yet as it afterwards averred that the indorser, who 
was also the payee, was an alien and citizen of Texas, this was sufficient to 
maintain the jurisdiction. Jbid. 

. Where a declaration contained special counts upon promissory notes. and also 
the common money counts, although the jurisdiction of the court was not ap- 
parent upon the special counts, yet the money counts, sustained hy evidence, 
might have been sufficient to sustain it; and this court will presume such 
evidence to have been given if the record is silent upon the subject, and if no 
objection was made to the jurisdiction in the progress of the trial. Bank of 
Unit d States v. Moss, 31. 

5. Judgment having been rendered for the plaintiffs, it was not competent for the 
court below to strike out the judgment at the next term, on the ground of 
supposed want of jurisdiction. ‘Jhid. : ; 

6. The power of a court over its records and judgments examined and stated 
Lhid. 

7. Where it is evident, from the record, that the whole case has been sent up to 
this court, upon a certificate of division in opinion, the case must be dismiss- 
ed for want of jurisdiction. Nesmith vy. Sheldon, 41. 
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An action of debt will not lie against an administrator, in one of these United 
States, on a judgment obtained against a different administrator of the same 
intestate, appointed under the authority of another State. Stacy v. Thrash- 
er, 44. 

The doctrine of privity examined. Lhid. 


. The act of Congress, passed on the 27th of February, 1801 (2 Stat. at Large, 


103), authorizes a writ of error from this court to the Circuit Court for the 
District of Columbia in those cases only where there has been a final judg- 
ment, order, or decree in that court. Van Ness v. Van Ness, 62. 


- Where the Orphans’ Court directed an issue to be sent for trial in the Cireuit 


Court, which issue was, “whether the petitioner was the widow of the deceas- 
ed or not,” and the Circuit Court proceeded to try the issue, and the jury. 
under the instructions of the court, found that the petitioner was not the wid- 
ow, exceptions to these instructions cannot be reviewed by this court on a 
writ of error. /bid. 


. The certiticate of the finding of the jury, transmitted by the Circuit Court to 


the Orphans’ Court, was not such a final judgement, order, or decree as is in- 
cluded within the statute. After the reception of the certificate, the Orphans’ 
Court had still to pass a decree in order to settle the rights of the parties. 
Thid. 


5. An order of the District Court, sustaining a demurrer to a petition because it 


was multifirious, and because the names of the persons claiming or in pos- 
session of the land which the petitioners alleged to belong to them were not 
set forth, was not a final judgment or decree from which an appeal lies to this 
court. L[Ieirs of De Armas vy. United States, 1038. 

Where an individual has resided in a State for a considerable time, being en- 
gaged in the prosecution of business, he may well he presumed to be a citizen 
of such State unless the contrary appear. And this principle is strengthened 
when the individual lives on a plantation and cultivates it with a large force, 
claiming and improving the property as his own. Shelton v. Tijjin, 164. 


. Onachange of domicile from one State to another. citizenship may depend 


upon the intention of the individual. But this intention may be shown more 
satisfactorily by acts than declarations. An exercise of the right of suffrage 
is conclusive upon the subject; but acquiring a right of suffrage. accompanied 
by acts which show a permanent location, unexplained, may he sufficient. 
Lhid. 

The faets, that the party and his wife were residents of Louisiana for more than 
two years before the commencement of the suit: that he was absent only 
once, on a Visit to a watering-place; that he resided the greater part of the 
time on a plantation which he claimed as his own: that he constructed wpon 
it a more secure and comfortable dwelling-house: that he observed to a wit- 
ness that he considered himself a resident, —are sufficient to justify the Cir- 
cuit Court of Louisiana in exercising jurisdiction in a suit brought against 
that party by a citizen of Missouri. Jhid. 

A judement of a State court, that the debt had been extinguished, given in an 
action which was not brought for the recovery of the debt, and which action 
moreover, had been discontinued by the plaintiff. cannot be set up in bar of 
proceedings in the Circuit Court for the recovery of the debt. which proceed- 
ings had been commenced when the judgment of the State court was given. 
Thid. 

What are final decrees from which an appeal will lie, and what are not. For- 
qay Vv. Conrad, 201. 

Where the Cireuit Court decreed that the complainants were entitled to two 
sevenths of certain property, and referred the matter to a master in chancery 
to take and report an account of it, and then reserved all other matters in 
controversy between the parties until the coming in of the master’s report 
this was not such a final decree as can be appealed from to this court.  Der- 
kins v. Fourniquet, 206. 

A decree of the Circuit Court. setting aside a deed made by a bankrupt before 
his bankruptey: directing the trustees under the deed to deliver over to the 
assignee in bankruptcy all the property remaining undisposed of in’ their 
hands, but without deciding how far the trustees might be liable to the as 
signee for the proceeds of sales previously made and ‘paid away to the ered- 
itors: directing an account to be taken of these last-mentioned stims in order 
to a final decree, —is not such a final decree as can be appealed from to 7 

court. Pulliam v. Christian, 209. 
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JURY. 

1. It was error to leave the construction of a mortgage to the jury. It is the duty 
of the court to construe all written instruments given in evidence, as a yues- 
tion of law. United States v. Hodye, 279. 

2. The question whether or not a signer of a promissory note was a surety is a 
fact for the jury. MeMicken v. Webb, 292. . 

3. Also, whether it was given provisionally to abide the settlement of a partner- 
ship. bid. 

LANDS, PUBLIC. 

1. Where the holder of a preémption right to lots in the town of Dubuque sold 
them to another person, the facts, that the vendor had received certificates of 
his right, although the land-officers were not satistied with their sufficiency. 
and that the vendor acted as the undisputed owner, were sufficient to nega- 
tive the charge of fraud in his representing his title to be good. Bush y 
Marshall, 284. i 

2. The relinquishment, by the vendor, of his title to the United States. with a 
view toa public sale and completion of his title, was not fraudulent towards 
the vendee, if it was the purpose of the vendor to enable himself to convey a 
perfect title to his vendee. — /bid. . 

%. If, at the public sale, the vendee himself became the purchaser, he became a 
trustee for his original vendor; and if, at the public sale, the original vendor 
became the purchaser, the title inured to the benefit of his vendee.  /hid. 

-EGACY. 

See CHANCERY. 

AOUISIANA. 

See MaRsHALs. 
CHANCERY. 
MARRIAGE. 

1. Although by the code of Louisiana a person holding property by sale from a 
donee of an excessive donation is liable to the forced heir only after an execu- 
tion first had against the property of the donee, yet this mie does not apply 
to cases where the sale was made without any authority, judicial or otherwise 
Patt rson v. Gaines, 550. 

2. Where sales are made without this authority, the purchaser is presumed to have 
notice of it. It is his duty to inquire whether or not the requisitions of law 
were complied with. Jhid. 

3. The statute of limitations which was in force when the suit was brought is that 
which determines the right of a party to sue. Lbid. 

4. By the Louisiana code of 1808, a deceased person could not, in 1811, dispose of 
more than one fifth of his property, when be had a child. The child is the 
forced heir for the remaining four fifths. bid. 

MARRIAGE. 

1. Where a marriage took place in Pennsylvania, it must be proved by the laws of 
Pennsylvania. In that State it is a civil contract, to be completed hy any 
words in the present tense, without regard to form, and every intendment is 
made in favor of legitimacy. Patterson v. Gaines, 550. 

2. A marriage may be proved by any one who was present and can identify th 

parties. If the ceremony be performed by a person habited as a priest, and 

per verba de presenti, the person performing the ceremony must be presumed 

to have been a clergyman. Jhid. a 

3. If the fact of marriage be proved, nothing ean impugn the legitimacy of the 

issue, short of the proof of facts showing it to be impossi’ 2 that the husband 
could be the father. Jbid. 

4. By the laws of Louisiana and. Pennsylvania, a marriage between a woman and 
& man who had then another wife living was void, and the woman could 
marry again without waiting for a judicial sentence to be pronounced declar- 
ing the marriage to be void. /hid. : 

. If she does so marry again, and the validity of her second marriage he con- 
tested, upon the ground that she was unable to contract it because the first 
marriage was legal, it is not necessary for her to produce the record of the 
conviction of her first husband for bigamy. The burden ef proof lies upon 
those who make these objections to the second marriage, and the declarations 
of the bigamist, that he had a first wife living when he married the second, 
are evidence. bid. . : . 

>. When, in the progress of a suit in equity,a question of pedigree arises, and there 
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MARRIAGE (Continued). 
is proof enough, in the opinion of the court, to establish the marriage of the 
ancestor, the presumption of law is that a child born after the marriage is 
legitimate, and it will be incumbent on him who denies it to disprove it, 
although in so doing he may have to prove a negative. bid. 

7. Although the general rule is that a person cannot be affected, much less con- 
victed, by any evidence, decree, or judgment to which he was not actually or 
in consideration of law privy, yet it has been so far departed from as that 
wherever reputation would be admissible evidence, there a verdict between 
strangers in a former action is evidence also. bid. 

MARSHALS, UNITED STATES. 

1. The decision of this court in the case of Gwin v. Breedlove, 2 How. 29, re- 
viewed and confirmed, viz. :— 

That under a statute of Mississippi, relating to sheriffs, a summary process 
against a marshal might be resorted to, in order to enforce the payment of a 
debt, interest, and costs, for which he was liable by reason of his default ; that 
the courts of the United States could not enforce the payment of a penalty 
imposed by the State laws in addition to the money due on the execution ; 
that a marshal and his sureties could not be proceeded against, jointly, in this 
summary way, but they must be sued as directed by the act of Congress. 
Gwin vy. Barton, 7. 

2. Any excess of interest awarded over and above the legal rate is a penalty, and 

comes within the above rule.  /bid. 

3. An action on the case will not lie against the executors of a deceased marshal, 
where executions had been placed in the hands of the marshal, and false re- 
turns made on some of them, and imperfect and insufficient entries on others. 
United States v. Daniel, 11. 

4. By the laws of Louisiana, debts which are due to a defendant, against whom an 
execution has issued, may be seized and sold. But they must first be ap- 
praised at their cash value, and if two thirds of such appraised value is not 
bid, the sheriff must adjourn the sale and again advertise the property. Collier 
v. Stanbrough, 14. 

. This mode of proceeding was adopted by a rule of the Circuit Court of the 
United States, and was therefore obligatory upon the marshal. /hid. 

6. Where the marshal made a sale of some promissory notes secured by mortgage, 
without an appraisement, and sold them for less than one third of their amount, 
the sale was void. bid. 

MARYLAND. 

See CHANCERY. 

MISSISSIPPI. 

See ConstiTruTIONAL Law. 
CoMMERCIAL Law. 

PATENT. 

1. When a case is sent to this court under the discretion conferred upon the court 
below by the seventeenth section of the act of July 4, 1836 (Patent Law). 5 
Statutes at Large, 124, the whole case comes up, and not a few points only. 
Hogg v. Emerson, 437. 

2. The specification constitutes a part of a patent, and they must be construed 
together. Ibid. 

3. Emerson’s patent for “certain improvements in the steam-engine, and in the 
mode of propelling therewith cither vessels on the water or carriages on the 
land,” decided not to cover more ground than one patent ought to cover, and 
to be sufficiently clear and certain. /bid. 

4. A patentee, whose patent-right has been violated, may recover damages for such 
infringement for the time which intervened between the destruction of the 
patent-office by fire, in 1836, and the restoration of the records under the act 
of March 3, 1837. Jbid. 

PLEAS AND PLEADING. 

1. Under a plea of non assumpsit, testimony cannot be received relating to the resi- 
dence of a party and bearing upon the jurisdiction of the court. Sims vy. 
Hundley, I. 

2. No action will lie, at common law, against an executor, where the general issue 
plea is “not guilty.” United States vy. Daniel, 11. 

5. If a plea to the jurisdiction and a plea of non assumpsit be put in, and the issue 
be made up on the latter plea only, no notice being taken of the former, and 
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PLEAS AND PLEADING ( Continued). 
upon this state of the pleadings the cause goes on to trial, the plea to the ju- 
risdiction is considered as waived. Bailey v. Dozier, 23. 

4. Although the declaration began with an averment that the drawer and indor- 
ser were citizens of the same State (which, of course, would oust the jurisdic- 
tion of the Circuit Court), yet as it afterwards averred that the indorser, who 
was also the payee. was an alien and citizen of Texas, this was sufficient to 
maintain the jurisdiction. bid. 

5. Where a declaration contained special counts upon promissory notes, and also 
the common money counts, although the jurisdiction of the court was not 
apparent upon the special counts, yet the money counts, sustained by evi- 
dence, might have been sufficient to sustain it; and this court will presume 
such evidence to have been given if the record is silent upon the subject, and 
if no objection was made to the jurisdiction in the progress of the trial. Bank 
of United States v. Moss, 31. 

6. Where a wife sought relief by a bill in chancery from a mortgage of her sepa- 
rate property, it was no objection to the bill, as a rule of pleading, that the 
husband was made a party to it with the wife. «He acts only as her prochein 
ami. Bein v. Heath, 228. 

. The statutes of Iowa provide a mode for taking bills of exceptions, by direct- 
ing that they shall be tendered to the judge for his signature during the prog- 
ress of the trial, although judges may, and often do, sign bills of exception, 
nunc pro tunc, after the trial. Sheppard v. Wilson, 260. 

8. Such is also the English practice under the Statute of Westminster 2, and such 
is the practice recognized by this court. bid. 

9. Therefore, where a bill of exceptions was signed two years after the trial, the 
Supreme Court of Iowa were right in striking it out of the record. /hid. 

10. Where, after verdict, a motion was made for a new trial, which was held under 
a continuance, and an entry was afterwards made that the motion was over- 
ruled, and judgment entered on the verdict, but, at the time of such entry and 
judgment, the court was not legally in session, it was no error in the court, at 
a subsequent and regular term, to treat the entry thus irregularly made as a 
nullity, to decide the motion, and enter up judgment according to the verdict. 
Ibid. 

11. The difference between this case and that of the Bank of the United States v. 
Moss (6 Howard, 31) pointed out. bid. 

12. A continuance, relating back, may be entered at any time to effect the pur- 
poses of justice. Jhid. 

13. Where the bill of exceptions appears upon its face to have been regularly taken, 
the court cannot presume against the record. United States v. Hodge, 279. 

14. A motion for a new trial waives the right to a writ of error in those circuits 
only where the courts have adopted a rule to this effect ; and in those circuits 
the right should be waived upon the record, before the motion for a new trial 
is heard. /hbid. 

15. The practice in Louisiana allows the sureties to be sued without joining the 
principal. Tbid. 

16. Where the plaintiff excepted to the opinion of the court, which opinion was 
more adverse to the defendants than to the plaintiff, this court will not, at the 
instance of the plaintiff, reverse the judgment, although there may have been 
error in the instructions, provided that error consisted in giving the plaintifl 
too much. MeMicken v. Webb, 292. 

PRACTICE. 

See MaRsHALs. 
PLEAS AND PLEADING. 

1. The continuance of a cause, or the refusal to continue it, rests in the sound 
discretion of the court in which the motion is made, and cannot be reviewed 
by writ of error. Sims v. Hundley, ¥. ; 

2. No action will lie, at common law, against an executor, where the general issue 
plea is “not guilty.” United States v. Daniel, 11. a, : 

3. By the act of May 25d. 1828 (4 Statutes at Large, 284). relating to private land 
claims in Florida, appeals from the Superior Court of the Territory of Flor- 
ida are governed by the laws of 1789 and 1803. Villabolos v. United States, 81. 

4. Therefore, where an appeal was not made in open court, and at the term at 
which the final decree was passed, a citation was necessary, which must he 
signed by a judge, and not by the clerk. See United States v. Hodge, 3 How- 
ard, 534. Lbid. 
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PRACTICE ( Continued). 

5. The act of 1828, above mentioned, allowed appeals to be prosecuted witldn 
four months, and placed them, in other respects, upon the same footing with 
writs of error under the act of 1805. Writs of error and citations are return- 
able to the term of the appellate court next following; and unless the writ 
and citation are both served before the term, the case is not removed to the 
appellate court. Jbid. 

6. Consequently, where there was only an entry of an appeal in the clerk’s office, 
and no citation served within four months, the appeal was not regularly 
brought up, and must be dismissed on motion. Ibid. 

. The 9th section of the act of 26th May, 1824, relative to the action of the At- 
torney-General in cases of appeal, is only directory, and its non-observance 
does not vitiate an appeal, provided it be taken by the district attorney and 
sanctioned in this court by the Attorney-General. United States v. Curry, 
106. 

8. An attorney or solicitor cannot withdraw his name, after it has been entered 
upon the record, without the leave of the court, and the service of a citation 
upon him, in case of appeal, is as valid as if served on the party himself. 
Thid. e 

9. The opinion of the court in the case of Villabolos v. The United States (ante, 
p- 81) again asserted; viz. that the appellant must prosecute his appeal to the 
next succeeding term of this court, and whenever the appeal is taken by en- 
tering it in the clerk’s office, the adverse party must be cited to appear at that 
time. hid. 

10. Therefore. where an appeal was filed in the clerk’s office in November, 1846, 
and there was no citation to the adverse party to appear on the 7th of De- 
cember, 1846 (the commencement of the succeeding term of this court), the 
case was not removed upon that appeal. /hid. 

11. A party may take a second appeal where the first has not been legally prose- 
cuted. But in the present case, the order of the court cannot be construed as 
a grant of a second appeal. /hid. 

12. The appeal must therefore be dismissed, on motion. Jbid. 

13. The attention of the Cireuit Courts called to the propriety of merely announ- 
cing their opinion in an interlocutory order, and withholding a decree setting 
aside titles and conveyances until the case is ready for a final decree. For- 
gay Vv. Conrad, 201. zi : 

14. The difference between English and American practice upon this subject ex- 
plained. /bid. 

15. Where the defendants claimed separate pieces of property, conveyed at differ- 
ent times by separate conveyances, and the decree against them was several, 
it Was not necessary for all to join in an appeal. /bid. 

16. Where the Circuit Court decreed that the complainants were entitled to two 
sevenths of certain property, and referred the matter to a master in chancery 
to take and report an account of it, and then reserved all other matters in 
controversy between the parties until the coming in of the master’s report, 
this was not such a final decree as can be appealed from to this court. Ler- 
kins vy. Fourniquet, 206. 

17. A motion for a new trial waives the right to a writ of error in those circuits 
only where the courts have adopted a rule to this effect; and in those circuits 
the right should be waived upon the record, before the motion for a new trial 
is heard. United States v. Hodge, 279. 

18. The practice in Louisiana allows the sureties to be sued without joining the 
principal. bid. 

19. Where the plaintiff excepted to the opinion of the court, which opinion was 
more adverse to the defendants than to the plaintiff, this court will not, at the 
instance of the plaintiff, reverse the judgment, although there may have been 
error in the instructions, provided that error consisted in giving the plaintiff 
too much. MeMicken v. Webb, 292. 

20. Under the peculiar circumstances of this case. the counsel for the appellees was 
permitted to strike out his appearance. but such withdrawal must not au- 
thorize a motion to dismiss for want of a citation. United States v. Yates, 
606. 

21. The appearance of counsel does not preclude a motion to dismiss for the want 
of jurisdiction, or any other sufficient ground, except the wait of a citation. 
It is the practice of the court to receive such motions after an appearance has 
been entered. Lhid. 
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PRACTICE ( Continued). 

@2. Under the rules of this court, it is, in general, of no importance to the appel- 
lant, whether an appearance for the appellee is or is not entered on the rec- 
ord. If the appeal has been regularly prosecuted, he is as much entitled to 
judgment in the one case as in the other. Jbid. 
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